THE TEXT YOU ARE VIEWNG | S A COVPUTER- GENERATED OR RETYPED VERSI ON OF A
PAPER PHOTOCOPY OF THE ORI G NAL. ALTHOUGH CONSI DERABLE EFFORT HAS BEEN
EXPENDED TO QUALI TY ASSURE THE CONVERSI ON, |IT MAY CONTAI N TYPOGRAPHI CAL
ERRORS. TO OBTAIN A LEGAL COPY OF THE ORI G NAL DOCUMENT, AS IT
CURRENTLY EXI STS, THE READER SHOULD CONTACT THE OFFI CE THAT ORI G NATED
THE CORRESPONDENCE OR PROVI DED THE RESPONSE.

State of North Carolina
Department of Natural Resources and Conmunity Devel opnent
Di vi sion of Environmental Managenent
512 North Salisbury Street Raleigh, North Carolina 27611

Janmes G Martin, Governor Air Quality Section R Paul WIns
S. Thomas Rhodes, Secretary April 16, 1986 Di rect or

M. Bruce P. MIler, Acting Chief

Air Programs Branch

Air, Pesticides, and Toxi cs Managenent Divi sion
United States Environnental Protection Agency
345 Courtland Street

Atlanta, Georgia 30365

Subject: North Carolina Air Permts
Federal Enforceability
Dear M. Mller:

Ref erence the attached letter fromM. WIIliam D. Anderson, Assistant
Regi onal Counsel for EPA-Region IV, it is our understanding that a revision
of North Carolina's Air Quality Permitting Program may assist EPA in
resolving the | ongstanding issue of the federal enforceability of permts
i ssued pursuant to North Carolina General Statute 143-215.108 and Title 15
North Carolina Admi nistrative Code Chapter 2H. 0600 et seq. Accordingly,
effective imediately, all Air Quality Permits issued in North Carolina by
the Division of Environnental Managenent will be a conbined "construction
and operation"” permt. This change will not require any additional
| egi slation or regulatory revisions.

Shoul d you wi sh to discuss this situation in further detail, please
advi se.

Si ncerely,

Fi n Johnson, Chi ef
FJ:1b
Att achment

cc: R Paul WIns
L. P. Benton
Charl ene Crews
W nston Smith
Bill Anderson
Jim W I burn
Yvonne Bail ey
Regi onal Supervisors
M ke Sewel |
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N. O GCerald, Assistant Chief

Air Quality Section

Di vi si on of Environmental Managenent

Department of Natural Resources and
Communi ty Devel opnent

512 North Salisbury Street

Ral ei gh, North Carolina 27611

Dear Qgden:

This is in response to your proposal to resolve EPA s concern that
operation permts issued by your Departnent are not federally enforceable
unl ess subrmitted as SIP revisions. You have asked whether a conbi ned
construction and operation permt, issued pursuant to existing regulations
in the North Carolina SIP, would be federally enforceable and thus obviate
the need for subm ssion of the individual permits. It is the opinion of the
O fice of Regional Counsel that such a conbined permt, if authorized by the
approved regulations in the North Carolina SIP, would be federally
enf orceabl e.

Under 40 C.F.R Section 52.23, the failure to conply with any permt
condi tion issued pursuant to approved regul ations for the review of new or
nodi fied stationary sources renders the person so failing to conply in
violation of an applicable inplenmentation plan and subject to enforcenent
action under Section 113 of the Clean Air Act. This section has been
construed by EPA to apply to conditions in construction permts, but not
operating permts, since 40 CF.R Part 51 requires inplenentation plans to
i ncl ude provisions for approval or disapproval of construction, but not
operation, of new or nodified sources. So long as the conbined permt you
propose is issued pursuant to approved regul ations for preconstruction
review, the inclusion of operating conditions would not negate the fact that
the permt is a preconstruction approval
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Section 40 C.F.R 52.1772(b) does require that new source pernmts
i ssued by North Carolina pursuant to Clean Air Act Section 173 (mmjor
sources in nonattai nnent areas) be submitted to EPA. However, since the
only nonattainnent area in North Carolina is Meckl enburg County, and since
your Division exercises no air pernmitting authority in Meckl enburg County,
this restriction presents no problem for your Division.

I should note that our opinion that these conbined pernmts would be
federal ly enforceabl e does not nean that the permtting provisions in the
North Carolina SIP nmeet all of the present requirenments in 40 C F.R Section
51.18; they do not. See, for exanple, 40 C.F.R Section 51.18(h).

Therefore our conclusion that the conbined pernmits would be federally

enf orceabl e woul d not preclude EPA fromfinding that the North Carolina SIP
is deficient to the extent it does not neet all of the requirenents
presently in 40 C.F. R Section 51.18.

Si ncerely,

Wlliam D. Anderson
Assi st ant Regi onal Counsel



